DISCUSSION

Complainant filed his complaint with MSHA on August  8,   1980,   and his
employment was terminated March 26,   1980.    However,   he remained on the payroll
by reason of severance pay to July 15,   1980.    He claims that he was distracted
because of his mother's illness at the time.    Respondent  asserts  that prejudice
resulted from the delay because former supervisors Jack Miller,   Wayne Bennett,
Jerry Troxell and Mike Robb have left Respondent's  employ,   and all but Robb
are now living and working outside of New Mexico.

It has been held  that the statutory filing deadlines are not jurlsdic-
tlonal.    Secretary/Bennett v.  Kaiser Aluminun and Chemical Corporation,   3 FMSHRC
1539   (1981).     See also  Christian v.   South Hopkins Coal Co.,   1 FMSHRC 126   (1979);
Local 5429 v.  Consolidation Coal Co.,   1 FMSHRC 1300  (1979);   S.  Rep.  No.   95-181,
95th Cong.,  1st Sess.  at 36,  reprinted in LEGISLATIVE HISTORY of  the FEDERAL
MINE SAFETY AND HEALTH ACT OF 1977,   Senate Subcommittee on Labor,   Committee on
Human Resources  (July 1978)   624   (hereinafter LEG.   HIST.)   ("It  should be
emphasized,  however,  that these time-frames  [in 105(c)]   are not  intended  to be
jurisdictional.")

The questions to be considered here are whether Complainant  showed
justifiable circumstances for his delay in filing and whether the delay

prejudiced Respondent.     See Herman v.   Imco Services,   4 FMSHRC _____

(December 15,   1982),

The fact that Complainant remained on the payroll and syffered no ^monetary
loss is,   I conclude,   sufficient  reason justifying a delay in filing.     It  is
conceivable that Complainant feared that filing a claim could jeopardize his
severance pay rights.    Although.Respondent claims prejudice,   it did not show
that an attempt was made to preserve testimony when it became aware that  the
claim was filed,  or that it attempted to obtain the testimony of  the former
employees by deposition.    Complainant cannot be blamed for the delay between
the time he filed with MSHA and MSHA's decision 16 months  later.

3.    The complaints which Complainant voiced to his superiors concerning
unsafe and unhealthful conditions under which he and his  crew worked,  such as
those described in findings of fact 3 through 7,   constituted activity protected
under the Mine Safety Act.    Any adverse action because of  this protected
activity would violate section 105 of the Act.

4,     Complainant left his employment .with Respondent on March  26,   1982,
voluntarily.    He was not discharged and the termination of his employment was
not related to any activity protected under the Mine Safety Act.

36half before the Commission,   charg-
